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STATEMENT OF QUESTIONS PRESENTED 


1. The question is whether the Court erred in denying the motion 
to suppress the evidence seized under the search warrant. 

2. The question is whether the trial judge erred in refusing to 
hear objections to earlier denial of motion to suppress evidence, 


3. The question is whether the Court erred in failing to find 


that the defendant's rights were violated and was "entrapped" by the 


Government. 

4. The question is whether the trial judge erred in instructing 
the jury on "reasonable doubt." 

5S. The question is whether the trial judge erred in failing to 
reinstruct the jury on all issues. 

6. The question is whether the Court erred in failing to find 


that defendant's drug addiction is a defense to criminal responsibility. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


WILLIAM HARRISON, 
Appellant, 


Vv. 


UNITED STATES OF AMERICA, 
Appellee. 


Comes now William Harrison, hereinafter referred to as Harrison or 
as appellant, and, by his attorney, Harry C. Ames, Jr., files this his 
opening brief on appeal to this Honorable Court, from judgment on con- 


viction of violations of the Harrison Narcotic Act and Section 174 of 
1 


Title 21 of the United States Code, in the United States District Court 
for the District of Columbia. It is the position of appellant that he 
was improperly convicted of said offenses and that the conviction should 
be reversed by this Honorable Court. | 
JURISDICTIONAL STATEMENT | 

This appeal is being prosecuted under Title 1S, United States Code, 
Part II, Section 3732, By order dated August 10, 1966, in Criminal 
Action No, 988-65, the United States District Court for the District of 
Columbia ordered that appellant be authorized to proceed bn appeal with- 


out prepayment of costs, 


STATEMENT OF THE CASE 


A. The Proceedings 


By indictment filed in Criminal No. 988-65, William Harrison was 
charged with the following counts: 


1. The first count alleges that on or about August 4, 1965, 
within the District of Columbia, William Harrison, pur- 
chased, sold, dispensed and distributed, not in the 
original stamped package and not from the original 
stamped package, a narcotic drug, that is, 108 capsules 
containing a mixture totaling about 3,956 milligrams of 
heroin hydrochloride and mannitol. 


The second count alleges that on or about August 4, 1965, 
within the District of Columbia, William Harrison, facili- 
tated the concealment and sale of a narcotic drug, that 
is, 108 capsules containing a mixture totaling about 
3,956 milligrams of heroin hydrochloride and mannitol, 
after the said heroin hydrochloride had been imported 
into the \United States contrary to law, with the knowl- 
edge of William Harrison. This is the same heroin 
hydrochloride which is mentioned in the first count of 
the indictment, 

The case was called for trial before Honorable Edward M. Curran, 
United States District Judge, at the United States Court House, Wash-~ 
ington, D.C., on January 6, 1966. 

A motion to suppress the evidence seized under the search warrant 
had been filed, and the case was continued pending a hearing on the 
motion. The motion to suppress was heard on January 14, 1966, at the 
United States Court House before Honorable Matthew F. McGuire, Chief 
Judge, United States District Court. The motion was denied. 

The criminal icase was then tried in the United States Court House, 


Washington, D.C., before Honorable Edward M. Curran, United States Dis- 


trict Judge on February 24 and 25, 1966. Defendant entered a plea of 


not guilty to all counts. The jury found the defendant guilty on all 


counts. 


3 


B. Summary of the hearing on the Motion to Supress. 
There was one exhibit introduced at the hearing on the motion to 


suppress and that was Court's Exhibit No. 1, which was the Affidavit 
in Support of Warrant, Warrant, and Return. 


Prior to August 3, 1965, the government had information that the 

defendant, Harrison, was selling narcotics at his nother's apartment. 
| 

This information was based on: (1) A search and seizure! of narcotics 


in said apartment conducted on January 21, 1965, (2) The) defendant's 


previous record of narcotics violations, (3) Two "reliable informers", 
one of whom claimed to have purchased narcotics from Hartison at his 
mother's apartment for a period of several months, 
| 
On August 4, 1965, an affidavit was submitted upon which a warrant 
was issued to search the apartment. The affidavit cited the above in- 
formation in support of the warrant as well as the folloving: The 
affiant met a third informer on August 3rd, This informer, who claimed 
to have purchased narcotics from Harrison at the apartnent for a period 
of two years, called the apartment while the affiant listened to the 
conversation. The informer requested the purchase of mareotien and a 
"male voice" told the caller to come to the apartment. the affiant was 
told by the caller that the "male voice” was that of Harrison. This 
call was made on August 3, 1965. The affidavit does not | state that 
the caller had been a "previously reliable" source of information. 
The affidavit further stated that the informer was Live money by 
the affiant and was observed to walk to the apartment door. The in- 
| 


former returned and gave the affiant capsules which later tested out 


as heroin. The informer apparently was not out of the affiant's sight 
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from the time he was given the money until the time he returned from 
the apartment. The informer was searched for other money and drugs 
before receiving the money from the affiant and after returning with 
the heroin capsules he did not have the money. 

On August 4th the search was conducted following another call to 
the apartment by an unnamed person again requesting the purchase of 
narcotics, The officers testified that they announced their authority 
and purpose to Harrison through a door held open by a night chain and 
then forced the door open while other officers came in through a rear 
window, 

Two witnesses, Officers Paul and Norman testified at the hearing 
on the motion to suppress. 

Witness Paul testified that he was a detective sergeant assigned 
to the Narcotics Squad, Metropolitan Police Department and that ac- 
companied by six other officers they executed a search warrant on 
August 4, 1965, at: Apartment No, 11, 1100 Fourth Street, Southeast, 
Washington, D.C. (TR. aves ecey 


Witness Paul testified that when they knocked at the door the 


night latch was on:and Detective Norman showed the defendant his badge, 


said he was a policeman, and had a search warrant. The witness claimed 
the defendant turned from the door and ran, and unable to force the 
front door, Witness Paul ran to the rear of the apartment and followed 
another officer through the window in the rear of the .apartment 


(TR. 1/14/66--8-10). 


1/ 
Transcript reference, 
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Witness Paul said he entered the rear bedroom and then proceeded 
to front bedroom where he observed a glassine envelope containing a 
large quantity of gelatin capsules with small traces of white powder. 
The record fails to disclose what happened to this alleged evidence. 
Not seeing the defendant he turned from the bedroom and went to the 
front of the apartment where he observed the defendant in the living 
room with Detective McKinnon. He claims Harrison told him the capsules 
were his, and Detective Paul then placed the defendant dates arrest 
(TR. 1/14/66--11-14), and proceeded to search hin, 

Private Winston C. Norman testified he was assigned to the Nar- 


cotics Squad, Metropolitan Police Department and that on or about 


August 4, 1965 he executed a warrant for the premises located at 1100 


Fourth Street, Southeast, Washington, D.C. (TR. 1/14/66--18). 

He stated it was he who knocked on the door of Aouginent 11, and 
that the door was opened by the defendant but had the night latch on 
it. He announced he was a police officer, displayed his badge and said 
he had a search warrant. The defendant moved away from the door 
quickly. Again he announced "Police officers, we have a search war- 
rant." They tried to force the door, and the night 1aten| held it. 


Sgt. Paul ran around to the rear of the apartment. A short time later 


he and another officer did force the door open (TR. 1/14/66--18-19) . 
When he entered the apartment the defendant was in the living 
room, Sgt. Paul was approaching him from the rear, holding a glassine 

envelope, Sgt. Paul asked the defendant what they were and the de- 
fendant, according to the witness said they were | Sgt. Paul 


| 
then placed the defendant under arrest,advised him of his rights, 
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searched him, and removed from the defendant's pockets a glassine en- 
velope containing a quantity of capsules each containing a white powder 


(TR. 1/14/66--19-20). 


C. Summary of the Trial Record 


Exhibits 1 and l(a), 2 and 2(a) containing material seized while 
executing the search warrant were the only exhibits introduced at trial. 

1. Witness Winston C. Norman, was the first witness who testified 
for the prosecution and gave substantially the same testimony as was 
given at the hearing on the motion to supress (TR. 2/24/66~-11-35). 

Defense counsel objected to the testimony on the grounds the affi- 
davit in support of the warrant was not sufficient (TR. 2/24/66--13). 
Objection was overruled, 

Witness Norman did say that he went into the front bedroom and 
found a cellophane cigarette package containing six capsules, each con- 
taining a white powder (TR. 2/24/66--22-23). 

2. Witness David Paul testified substantially as he testified at 
the hearing on the motion to suppress (TR. 2/24/66--36-52), 

3. Witness John 4, Steele is a chemist employed by the Internal 
Revenue Service, Alcohol and Tobacco Tax Laboratory, specializing in 
analysis of narcotics and dangerous drugs (TR. 2/24/66--53). 

The witness testified that he analyzed both the contents of the 
envelopes identified as Exhibits 1 and 1A and 2 and 2A and found them 
to contain varying degrees of narcotics (TR. 2/24/66--55-58) . 

4. The defendant William Harrison testified that about 9:00 PM 
there was a knocking at the door and he opened the door, and someone 


"hollered Police officers, Police officers.” He tried to free the 
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night latch but the officers were leaning against the door and he was 
unable to close it enough to free the night latch (TR. 2/25/66-—4-5).. 
He stepped back into the living room and then Sgt. Baul came up 
to him from the rear and told him he was under arrest and to sit down 
beside the wall. They then asked if this package belonged to hin and 
| 
the defendant said "no," and that he "was living with his family." 
(TR. 2/25/66--6). They searched him but they did not find anything on 
him (TR. 2/25/66--6). 
They (the police officers) then went into the apartment and found 
this package but he said that it was not his. They then claimed it 


must belong to him since he was the only one in the apartment, but he 
| 


said he lived at 900 11th Street and was waiting for his |sister to come 
home, He said his sister also uses narcotics (TR. 2/25/66-~7) . 

He denied that he said he was buying narcotics and selling then 
(TR. 2/25/66--8). The witness stated the narcotics belonged to his 


sister and that he did not have any "on him" and did not |know they were 
in the apartment (TR, 2/25/66--9). | 
| 
The witness admitted that he was addicted to drugs and that he 


would use all of the drugs he could get (TR. 2/25/66--10). He bought 


his heroin from several people at a "pool hall" (TR. 2/25/66--11). The 


witness admitted he had been convicted several times of petit larceny 
and of violations of the Uniform Narcotic Act (TR. 2/25/66--13-14). 

5. Edward K, MacKinnon testified he was a plainelothesman assigned 
to the Narcotics Squad, Metropolitan Police Force (TR. 2/28/66--17).. 


He stated he originally went to the front door of the apartment on the 


night of August 4, 1965, at 9:25 P.M. and when they had trouble entering 
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the front door he then went around to the rear of the apartment and 


entered through the window in the rear (TR, 2/25/66--17). Sgt. Paul 
entered through the window right after him (TR. 2/25/66--18). 

He said he saw Sgt. Paul holding capsules in his hand and telling 
the defendant he was under arrest (TR. 2/25/G6-~19-20). All of the 
officers including himself participated in the search of the premises 
(TR. 20). The witness stated that he did not see Sgt. Paul take any of 
the capsules from the defendant's pockets (TR. 2/25/66--20-21). He 
stated that he did not hear any mention about the defendant selling nar- 
cotics or throwing away any narcotics (TR. 2/25/66--20-22). 

In giving the jury the instructions the Court stated: 


It is incumbent upon the Government in every criminal 
case to prove; the defendant guilty beyond a reasonable doubt. 
That doesn't mean that the Government must prove the defend- 
ant guilty beyond all doubt, whatsoever, or prove a defendant 
guilty to a mathematical or an absolute certainty. 


It merely means the Government must prove the defendant 
guilty to a moral certainty, or, as stated in legal terms, 
must prove a defendant guilty beyond a reasonable doubt. 


What is a reasonable doubt? A reasonable doubt, ladies 
and gentlemen, is a doubt that is based on reason. It is 
founded on reason. It is a doubt for which you may assign 
a@ reason. It is a doubt that connotes something of sub- 
stance as compared to something shadowy, It is such a doubt 
that would leave a juror's mind, after a careful and candid 
investigation of all the facts and circumstances, so unde- 
cided that he cannot say that he has an abiding conviction 
of the defendant's guilt, or such a doubt that the graver 
and more important transactions of life would cause an ordi- 
nary and prudent person to hesitate and pause. 


And while the law does not require the proof of a crime 
be made to a mathematical or absolute certainty, of course, 
it does not permit a man to be convicted of a crime on the 
suspicion of the possibility of his guilt. 


In order: to justify a conviction, the evidence should 
be such that when you consider it carefully and apply to it 


-9- 


your sane and conscientious judgment, as reasonable men and 
women, you can say that you have no reasonable doubt! as to 
the guilt of the defendant. | 

If it falls short of convincing you to that extent, of 
course, the defendant should be given the benefit of a 
reasonable doubt and found not guilty. 

A reasonable doubt may arise not only from the levidence 
produced at the trial, but also from a lack of evidence, for 
the law is bountiful from calling the defendant, or ‘the duty 
of producing any evidence. 


On the other hand, if after such comparison and con- 
sideration of all of the evidence, you can candidly jsay to 
yourselves that you are just not that advised that this de- 
fendant is guilty, then you have a reasonable doubt ,| and 
under those circumstances, it would be your duty, urider the 
law, to return a verdict of not guilty. 

| 

On the other hand, if, after such comparison and such 
consideration of all the evidence, you can truthfully say 
that you have an abiding conviction of the defendant's guilt, 
then you have no reasonable doubt and under those circum 
stances, it would be your duty, under the law, to return a 
verdict of guilty. | 


Defense counsel objected to the instruction as to what reasonable 
doubt means but it was overruled (TR. 2/25/G6G6-~43). | 
At the further hearing on February 28, 1966, the following trans- 


pired between the Court and the Jury (TR. 2/28/6G6--2-6): 


| 
| 
The Court: Mr. Flaherty, you are the Foreman? | 
| 
The Foreman: Yes, sir. 
The Court: I have a note here that the jury is - deadlocked 
and requests to be re-charged, 


What part of the charge do you wish me to Seats you again? 


The Foreman: I think, Your Honor, they would appreciate 
the whole thing, the indictment, the differentiation between 
the indictment and the charge, the text of the two provisions 
of the U. S. Code. | 

The Court: You don't need to be re-charged on |the pre- 
liminary matters such as reasonable doubt and presumption of 
innocence, do you? | 


The Foreman: No, Your Honor, 
The Court: You are concerned with the two charges? 


The Foreman: We are concerned with the provisions of the 
text, 


The Court: All right. 


Now, as the Court told you before, ladies and gentlemen of 
the jury, the first count in the indictment alleges violation of 
the Harrison Narcotic Act. The Harrison Narcotic Act has certain 
provisions. It provides for an Internal Revenue tax to be levied, 
assessed and collected, and paid, on narcotic drugs produced in 
or imported into the United States, and sold or removed for con- 
sumption or sale, ; 

It is further provided in the Act that the tax imposed 
shall be paid by the importer, manufacturer, producer, or com- 
pounder, and its payment shall be shown by appropriate stamps 
provided by the Secretary of the Treasury or his delegate, these 
stamps being required to be affixed to the bottle or container 
thereof, 


With particular reference to Count 1, it is charged that on 
or about August 4, 1965, within the District of Columbia, William 
Harrison purchased, sold, dispensed, and distributed. Now, there 
is no evidence of any "sold, dispensed, or distributed," so the 
only thing is for you to determine whether or not you believe 
beyond a reasonable doubt that at some time the defendant pur- 
chased narcotic drugs not in the original stamped package, and 
not from the original stamped package, a narcotic drug. 


This provision of the Harrison Narcotic Act provides that 
it shall be unlawful for any person to purchase, except in the 
original stamped package, or from the original aa package, 
a narcotic drug. 


There is another proviso in this same section of the United 
States Code which says the absence of the appropriate tax paid 
stamps from narcotic drugs shall be prima facie evidence of a 
violation of this sub-section by the person in whose possession 
the same may be found. This is a prina facie presumption. It 
is not a conclusive one, In other words, it may be rebutted. 

It is not a presumption of law; it is a presumption of fact. 


You have to find out beyond a reasonable doubt, Number 1, 
did the defendant have possession of narcotic drugs? And, as 
far as the second count is concerned, that alleges violation 
of another section of the United States Code, 173 of Title 21. 
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That count alleges that on or about August 4, 1965, within 
the District of Columbia, William Harrison facilitated the con- 
cealment and sale of a narcotic drug, that is, 108 capsules 
containing a mixture totalling so many milligrams of heroin 
hydrochloride and mannitol after the said heroin hydrochloride 
had been imported into the United States contrary to law with 
the knowledge of William Harrison. 


The act provides that whoever fraudulently or knowingly 
imports or brings any narcotic drug into the United States or 
territories under its control or jurisdiction contrary to law, 
or receives, conceals, buys, sells, or in any mannen facilitates 
the transportation, concealment, or sale of any such narcotic 
drug after being imported or brought into the United States 
contrary to law, shall suffer a certain punishment. 


That statute provides a certain rule of evidence in cases 
of this kind that whenever on trial for a violation of this 
section the defendant is shown to have or to have had posses~ 
sion of a narcotic drug, such possession shall be deemed suf- 
ficient evidence to authorize conviction, unless the defendant 
explains the possession to the satisfaction of the jury. 


So the issue for you to determine first, before! you deter- 
mine the guilt or innocence of the defendant as to Counts 1 and 
2, is whether or not you believe beyond a reasonable doubt that 


this defendant had possession of the narcotic drugs. 


If he did, then you may follow the presumptions, 


If he did not, or you have a reasonable doubt about it, 
you may acquit hin. 


Is there anything else, Mr. Foreman? 
| 


llr. Foreman: I think that covers the point, Your Honor, 


The Court: Very well. 


(Thereupon, the jury returned to the jury room to! continue 
deliberations at 11:35 a.m.) 


| 
Mr. Mitchell: If he would bring the defendant out, I 
wanted to make some objections. 


| 
The Court: Make the objection. You do not need the 
defendant, 
| 
Mr. Mitchell: I would object to the instruction as given 
in that it is prejudicial for that particular part to be taken 
out. | 
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The court overruled counsel's objections to the further instructions. 


STATUTES, TREATIES REGULATIONS OR RULES INVOLVED. 
1. 26 United States Code, Section 4704(a): 


It shall be unlawful for any person to purchase, sell, dis- 
pense, or distribute narcotic drugs except in the original 
stamped package or from the original stamped package; and 

the absence of appropriate taxpaid stamps from narcotic drugs 
shall be prima facie evidence of a violation of this subsec- 
tion by the person in whose possession the same shall be found. 


2. 21 United States Code, Section 174: 


Whoever fraudulently or knowingly imports or brings any nar- 
cotic drug into the United States, or any territory under 
its control or jurisdiction, contrary to law, or receives, 
conceals, buys, sells, or in any manner facilitates the 
transportation, concealment or sale of such narcotic drug 
after being imported or brought into the United States, con- 
trary to law shall suffer a certain punishment. 


3. United States Code Title 18, Part II, Federal Rules of Criminal 
Procedure Rule 52 (b): 


Plain error. Plain error or defects affecting substantial 
rights may be noticed although they were not brought to the 
attention of the court, 


4. District of Columbia Code, Title 33, Section 414(g): 
The officer may break open any outer or inner door or window 
of a house, or any part of a house, or anything therein, to 


execute the warrant, if, after notice of his authority and 
purpose, he is refused admittance, 


STATEMENT OF POINTS 


1. The court erred in denying the motion to suppress the evidence 


seized under the search warrant. 

2. The trial judge erred in refusing to hear objections to earlier 
denial of motion to suppress evidence. 

3. The court erred in failing to find that the defendant's rights 


were violated and that he was entrapped by the Government. 


mee ke 


4. The trial judge erred in instructing the jury on "reasonable 


doubt." 


5. The trial judge erred in failing to reinstruct the jury on 


| 
all issues. | 


6. The Court erred in failing to find that defendant's drug ad- 
| 
diction constituted a defense to the charges upon which defendant was 


found guilty. 


SUMMARY OF ARGUMENT 


The Court should have granted the motion to suppress the evidence 


seized under authority of the search warrant as there was no probable 


| 
7 | 5 
cause for issuance of the search warrant. The informant relied on to 


support the issuance of the warrant was not shown to be reliable in the 
affidavit, and as such the search warrant was improperly issued, 
In refusing to hear the objections of defense counsel at the trial, 


as to evidence introduced or seized under authority of the search war- 
| 
rant, the rights of the defendant were prejudiced because the jury was 
not apprised of the evidence which would be properly admitted had the 


| 
motion been granted and that which would have been improperly considered, 


The trial judge committed error in refusing to give @ proper defi- 
nition as to reasonable doubt because the definition given gave prefer- 


ence to mathematical absolute certainty while minimizing moral certainty. 


| 
Likewise, the trial judge erred in failing to reinstruct the jury 
on all issues once the jury had requested to be reinstructed because 
without the entire instructions, especially those as to reasonable doubt, 
| 


the defendant was prejudiced. 


- 14- 


The methods used by the police officers in having an informant 
call the defendant, entrapped the defendant and violated his rights. 

Finally, although not raised at the trial, the Court erred in 
failing to acquit the defendant on the grounds that defendant's addic- 
tion to drugs was so strong that defendant's actions were not voluntary 
in any respect. 

ARGUMENT 

Point 1. With respect to Point 1, appellant desires the court to read 
the following pages of the reporter's transcript: 

January 14, 1966 ~ Pages 7-13, 19-20, 23-25, 28-30 

February 24, 1966 - Pages 17-18, 33, 40-41, 42-45, 48, 52 

February 25, 1966 - Pages 5-6, 8, 9, 12, 14-15, 19-20, 21-22 

In order to suppress evidence obtained in an unlawful search and 
seizure, F. R. Crim. P. 41(€) requires that the victim be a "person 
aggrieved", not merely one claiming prejudice as a consequence of il- 
legally obtained evidence in a search directed against another. In 
Jones v. United States, 362 U. S. 257 (1960) the Court rejected the 
position of several circuit courts and held that petitioner who was 


temporarily occupying a friend's apartment when the apartment was 


searched was a "person aggrieved." The Court said at 263: 


to hold to the contrary, that is, to hold that petitioner's 
failure to acknowledge interest in the narcotics or the 

premises prevented his attack upon the search, would be to 
permit the Government to have the advantage of contradictory 
positions as a basis for conviction. Petitioner's conviction 
fiows from his possession of narcotics at the time of the search, 


In Silverthorne Lumber Co., Inc., v. United States, 251 U.S. 385 
(1920) the Court held that the Fourth Amendment protects a corporation 
and its officers from compulsory production of the corporate books and 
papers in a criminal proceeding against them, when the information upon 


which the subpoenas were framed was derived by the government through 
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a previous illegal search. The Government intentionally searched the 
defendants offices under an invalid subpoena while holding the defend- 


ants in custody. The government then presented a new indictment based 


on information seized in the illegal search. The Court jadded, however, 
| 
at 392: 


The essence of a provision forbidding the acquisition of 
evidence in a certain way is that not merely evidence 
so acquired shall not be used before the Court but that 
it shall not be used at all. Of course this does not 
mean that the facts thus obtained become sacred and 
inaccessible, If knowledge of them is gained from an 
independent source they may be proved like any others, 
but the knowledge gained by the Government's own wrong 
cannot be used by it in the way proposed. 


In the instant case the government information derived in the 
search of appellant's mother's apartment on January 21, 1965, was such 


as to render illegal the search and seizure of August 4, 1965, in your 


appellant's opinion, 


The affidavit attached to the warrant, and received) in evidence 


at the hearing on the motion to suppress as Court's Exhibit No. l, 

shows it is contended that the information acquired trom the informants 

mentioned in the supporting affidavit would not have sak acquired but 
| 


for the knowledge acquired in the earlier search of January 21, 1965, 


which it is not shown involved defendant. | 

In any event, the third informant, whom it would seen was the in- 
formant relied on by the police, was not shown in the supporting affi- 
davit to have been previously reliable, Also, there was a complete lack 
of "credible" identification of the "male voice" on the telephone, which 
was also stated in the supporting affidavit. | 


One leading case on the issue of use of hearsay and unnamed in- 


formers to show probable cause for issuing a search warran ant is 
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Aguilar v. Texas, 378 U.S. 108 (1964). In Aguilar the Court noted at 


110: 
An evaluation of the constitutionality of a search warrant 
should begin with the role that "the informed and deliberate 
determinations of magistrates empowered to issue warrants oie % 
are to be preferred over the hurried action of officers ..., 
who may happen to make arrests." United States v. Lefkowitz, 
285 U.S. 452, 464, 


The Court emphasized its position by quoting Mr. Justice Jackson in 
Johnson v. United States, 333 U.S. 10, 13-14 (1948): 


The point of the Fourth Amendment, which often is not 
grasped by zealous officers, is not that it denies law 
enforcement the support of the usual inferences which 
reasonable men draw from evidence. Its protectioa 
consists in requiring that those inferences be drawn 
by a neutral and detached magistrate instead of being 
judged by the officer engaged in the often competitive 
enterprise of ferreting out crime, 


The affidavit given by the police officers to obtain the search warrant 


in Aguilar stated, |"Affiants have received reliable information from a 


credible person and do believe that heroin, marijuana, barbituates and 
other narcotics and narcotic paraphernalia are being kept at the above 


described premises for the purpose of sale and use contrary to the pro- 


visions of the law." 378 U.S. at 109. There was no information about 


the credibility of the informant or the reliability of the information, 
In holding that probable cause was lacking the Court concluded at 
114 that: 


Aithough an affidavit may be based on hearsay information and 
need not reflect the personal observations of the affiant, Jones 
v. United States, 362 U.S. 257, the magistrate must be informed 
of some of the underlying circumstances from which the informant 
concluded that the narcotics were where he claimed they were, 
and some of the underlying circumstances from which the officer 
concluded that the informant, whose identity need not be dis- 


closed, see Rugendorf v. United States, 736 U.S. 528, was 


"credible" or his information "reliable." 


It is possible that appellee will rely on the decigion of the Cir- 

cuit Court of Appeals for the District of Columbia in Shae v. United 
i ta. 

States, 353 F. 2d. 908 (D.C. Cir. 1965), where a search warrant was up- 
held in a situation which at first glance may seem to be similar to the 
instant case. In Jones the affidavit recited that a eoltinentixs in- 
former whose reliability had been proven told narcotics jagents that the 
defendant was selling heroin in his apartment. The agents gave the in- 
former funds and observed him enter into and later anerge from the build- 
ing where defendant's apartment was located, Apparently the informer 
was out of sight while walking from the outside door of ithe building 


to the apartment. The informer identified the defendant by photograph, 


The court said at 909: 
While it would have been pretarabie if the affidavit had also 

detailed the basis for the agents’ conclusion that [the in- 
formant had proved reliable in the past, its failure to do so 

does not preclude probable cause in light of the substantial 
"crediting" circumstances. 

| 


The primary distinction between this Jones decision and the facts 


in the instant case is the absence of any allegation that the "third 


source" had been previously reliable. This was the basis of the defense 
counsel's objection to the denial of the motion to suppress. See, Pro- 
ceedings of January 6 and 14, 1966, pp. 25~30. 
| 


Also supporting our contention that the Court erred) in denying the 


| 
motion to suppress is the method of entry employed in the instant case 


when executing the search warrant. 


Section 33-414(g) of the D.C. Code provides that: 


The officer may break open any outer or inner door or 
window of a house, or any part of a house, or anything 
therein, to execute the warrant, if, after notice of 
his authority and purpose, he is refused admittance. 
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This provision is substantially identical to 18 U.S.C. § 3109 which 
has the following clause added: "or when necessary to liberate himself 
or a person aiding him in executing the warrant." 

In Jones v. United States, 362 U.S. 257 (1960) the petitioner was 
temporarily in an apartment belonging to a friend. There, no question 
was raised as to the possible inability of a temporary occupant to admit 
officers armed with a search warrant, However, while the Court there 
found that the petitioner had standing to sue and that the warrant was 
issued for probable cause, the case was remanded to resolve a claim 
under 18 U.S.C. $3109 (the record was unclear). The Court cited Miller 
v. United States, 357 U.S. 301 (1958), D.C. officers without a warrant 
knocked on petitioner's apartment door and replied in a low voice, 
“Police,” when he inquired, "Who's there?” The court reversed the con- 
viction under 26 U.S.C. § 4702(a) holding that the officers could not 
break in without first announcing their authority and purpose and then 
being denied admittance, The Court observed at 311 that: 

/t/ne fact that petitioner attempted to close the door did 

not of itself prove that he knew their purpose to arrest him. 

It was an ambiguous act. If could have been merely the ex- 

pected reaction of any citizen having this experience at 

that hour of the morning /3:45 a.m./, since it does not ap- 

pear that the officers were in uniform, cf. Accarino v. 

United States, /179 F. 2d 456 (D.C. Cir. 19--)/ at 465, and 

bo SEER oops | —a oy ' ve. oa 

the answer Police" was spoken "in a low voice" and might 

not have been heard by the petitioner so far as the officers 

could tell, 

Second, petitioner's reaction upon opening the door could 
only have created doubt in the officers’ mind that he knew they 
were police intent on arresting him. On the motion to suppress, 
agent Wilson testified that "he wanted to know what we were 
doing there." This query, which went unanswered, is on its 
face inconsistent with knowledge. 

The Court thus concluded that the facts did not support a finding that 


petitioner had received the required notice of authority and purpose. 
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It certainly is not clear from the evidence that the officers ex- 
ecuting the search warrant were denied admittance by the defendant. 
Although the witnesses for the prosecution claimed the dbtentiant turned 
from the door and ran, the evidence shows that the officers found hin 
in the living room which was the room right off the doorway, The evi- 

| 


dence also proves that the police were leaning against the door, and 


as the defendant testified prevented him from freeing the night latch, 


Therefore the evidence introduced at the motion to suppress fails 


to reveal that the officers were denied admittance, but rather shows 


| 
that their own attempts at forcible entry prevented the defendant from 


giving them admittance, 
| 


Based on these three facts, considered collectively jor individually, 
| 


we contend that there was lack of probable cause to support the search 
warrant and that the Court erred in failing to grant the motion to sup- 
press, | 


Point 2. With respect to Point 2, appellant desires the |court to read 
the following pages of the reporter's transcript: | 
February 24, 1966 - Pages 13, 23-27, 33-34, 35, 52. 


Closely related to the arguments advanced under Point 1, is the 
claimed error committed by the Trial Judge in refusing to hear further 
objections to the earlier denial of the motion to suppress. 

Certainly if evidence was introduced at the trial which would sup- 

| 
port the granting of the motion to suppress and which was not made 
available to the judge hearing the motion to suppress, it cannot be 
overruled simply because there had been a separate preliminary hearing 


on the motion to suppress. 


Evidence, that is objectionable, prejudicial and improper is not 


admissible regardless of the forum in which it is introduced. Certainly, 
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it cannot be admitted simply because it was the subject of another 
preliminary hearing, unless the evidence itself is admissible, At the 
trial, defense counsel attempted to state the reasons for his objec- 
tion, but was not allowed to proceed further. 

We contend that this ruling of the trial judge is reversible error. 
Point 3. With respect to Point 3, appellant desires the court to read 
the following pages of the reporter's transcript: 

February 25, 1966 - Pages 32-34 

The Court erred we contend in failing to find that the defendants 
rights were violated and that the defendant was entrapped by the police 
officers' use of an unnamed person to call the apartment in order to 
determine that Harrison (or someone) was there selling narcotics on 
the day of the search. 

Possession of narcotics is not tantamount to a willingness to sell 
narcotics, In the instant proceeding, the evidence is not conclusive 
that defendant actualiy had narcotics in his possession. The only thing 
conclusively proved is that narcotics were available at the apartment 
in which the defendant's mother and sister lived. The uncontradicted 
evidence is that defendant's sister was addicted to narcotics as was 
the defendant. 

When the police officer used the informant to call the apartment 
and talk to a "male voice” answering the phone, it is obvious that they 


were manufacturing a crime, within the purview of the decision in Lopez 


v. United States, 373 U.S. 427, 434-35 (1963), as there was no evidence 


introduced to show that defendant actually at that time was in posses- 
sion of narcotics, 
Knowing that defendant was addicted to drugs, and with narcotics 


available in the apartment, it was solely the result of the phone call 


- 21- 


| 
by the informer that defendant would sell these drugs toa third party 


so that he could buy drugs to satisfy his own addiction, 
| 


The evidence herein fails to show that until the phone call by the 
| 


informant that defendant had made any attempt to sell narcotic drugs, 


and the mere fact that he was present in the apartment where narcotics 


were present does not prove that he was in possession of) such drugs, 


especially when the evidence conclusively proves that another addict, 


nanely defendant's sister, habitually resided at this apartment. 
| 
| 
While we will concede that the issue of entrapment was not raised 


at trial, we do contend that Rule 52(b) of the Federal Rules of Criminal 


Procedure, Title 18, United States Code, Part II, specifically provides 
| 


that plain errors or defects affecting substantial rights may be no- 
| 
ticed although they were not brought to the attention of, the Court. 


We contend that the defense of entrapment raised herein falls within 
the purview of such rule. 
Points 4 and 5, 

Because points 4 and 5 have to do with the issue ae tne instruc~- 


tions given to the jury, they will be grouped together for purposes of 


argument, In connection with this argument, we desire the Court to 
read pages 32-34 of the transcript of the hearing of February 25, 1966, 
and pages 2-7 of the transcript of the hearing of iebesaey 28, 1966. 

In giving its initial instructions to the jury, especially on the 


| 
definition of reasonable doubt, we contend that the trial judge placed 
| 


‘government did not have to 
| 


prejudicial emphasis upon the fact that the 


prove the defendant guilty to a mathematical or an absolute certainty," 


with only slight mention in a positive way to the question of “moral 
| 
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' 


certainty," which is actually the certainty which the jury was in- 
structed the government did have to prove. 

Certainly, beyond cavil, it is apparent that more emphasis was 
placed on what the government did not have to prove, than what they 
did have to prove, namely that the defendant was guilty to a moral cer- 
tainty, As stated in the objection of defense counsel, this negative 
emphasis on mathematical or absolute certainty was prejudicial to the 
defendant. 

Then, with the jury deadlocked, they requested further complete 
instructions of the Court. In giving the further instructions, the 
Court did not reinstruct on all the issues, but rather merely on the 
two charges. 

It must be remembered that the jury is composed of laymen, not 
skilled in the provisions of the law and its distinctions, Notwith- 
standing the foreman's statement to the contrary the action of the 
Trial Judge in reinstructing the jury only on certain of the issues, 
easily could have caused the jury, composed of laymen, to lose sight of 
the omitted instructions, certainly to the prejudice of the defendant. 

Logic would compel one to conclude, we contend, that the human 
mind will remember more vividly that which they last heard. In instruct- 
ing only on the charges, which even the Trial Judge admitted were not 
evidence, and failing to instruct on all the issues, including but not 
limited to reasonable doubt, it would certainly seem that the jury 
could have easily lost sight of the instructions which were omitted, 


to the prejudice of the defendant. 


Point 6. With respect to Point 6, appellant desires the court to read 
the following pages of the reporter's transcript: 
February 25, 1966 ~ Pages 7-8, 10-11, 14 
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As a final argument, and again relying on the provision of 
Rule 52(b) of the Federal Rules of Criminal Procedure previousiy cited 
we contend that the Court erred in failing to find that the defendant 
is an habitual drug addict who has been driven against his will to com 
mit larceny and sell narcotics in order to support the uncontrollable 
demands of his habit, and that he should be exonerated completely from 


criminal responsibility for the act of possession of narcotics. 
| 
The evidence shows and the defendant admitted that he was a drug 
addict and that he committed larceny in order to get drugs, and having 
been convicted of this crime on several occasions, he then began to 
| 
sell narcotics in order to support the demands of his habit. 
In making this defense, we call the attention of the Court to the 


| 
decision in Easter v. District of Columbia, 361 F, 2d 50 (D.C. Cir. 


1966, in which the court held that chronic alcoholism is a defense to 

a charge of public intoxication and is not in itself a crine. In that 

case, testimony established that the defendant had lost cdntrol over 

his use of alcoholic beverages, In this case the Court cited D.C. Code 

Title 24, Section 501 in support of its claim that chroni¢ alcoholisn 

is a sickness and that the Court had the authority to direct appropriate 

treatment necessary to rehabilitate chronic alcoholics, 
By comparison, the habit-forming characteristics of dee addiction 

and narcotics are probably more widely recognized, and a fact demanding 

even less proof than the characteristics of alcohol addiction. An 

analysis of the criminal record of defendant and his own iategiveis as 

to addiction are certainly proof that he has lost all power to control 

the habit. | 


Likewise comparable to the Court's citation of D.C. Cade § 24-501, 


are certain federal statutes important to the issue of drug addiction 
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and possession and use of narcotics. 42 United States Code § 257 vol- 


untary submissions by addicts and $ 259 (required post-conviction 


reporting by prosecutors and transfer of prisoners to hospitals) author- 


ize the Public Health Service to: 

“rehabilitate such persons, to restore them to health, and 

where necessary to train them to be self-supporting and 

self-reliant," 

It is our contention that a fair and impartial reading of the Con- 
gressional intent here would be that, like chronic alcoholism, drug 
addiction is a sickness which should relieve the addict of criminal 
responsibility for his acts. 

Certainly the appellant has demonstrated that he cannot control 
the habit and needs extensive treatment. He has demonstrated further 
that he sells narcotics solely to satisfy his own habit. Confinement 
in a penal institution and punishment have not removed the habit. In 
other words, the evidence and defendant's actions have conclusively 
proved that habit has removed all volition in the case of narcotics, 
Certainly, faced with this sickness, defendant should not be held 
crininally responsible for its results. 

CONCLUSION 

In conclusion your appellant respectfully urges that this Honor— 

able Court find error in the hearing on the motion to suppress as well 


as the trial, and iset aside the judgment on both counts, 
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WHEREFORE, your appellant prays that the relief herein sought be 
granted, and that the judgment of the United States District Court for 


the District of Columbia Circuit be reversed. 


Respectfully submitted, 


HARRY C, AMES, JR., | 

529 Transportation Building 

Washington, D.C, 20006 
Attorney for the Appellant, 
Appointed by the U. s, Court 


of Appeals. 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Did the pretrial judge and the trial judge both err in 
concluding that the affidavit in support of the search 
warrant was legally sufficient? 

2. Did the pretrial judge and the trial judge both err in 
finding that there had been adequate announcement of 
authority and purpose prior to the officers entering the 
apartment through a rear bedroom window to execute the 
search warrant? ; 

3. Did the trial judge err in declining to hold a second 
pretrial hearing on appellant’s motion to suppress prior 
to commencing the trial? 

4. Does the record under the plain error rule show entrap- 
ment as a matter of law? 

5. Did the trial judge err in the language employed 
in giving the ‘‘reasonable doubt”’ instruction, and did he 


err in refusing to reinstruct the jury on matters which the 
foreman indicated it needed no clarification? 

6. Does the record under the plain error rule show that 
appellant’s drug addiction established ‘‘insanity”’ as a 
matter of law? 


INDEX 


Counterstatement of the case... 2... 
Pretrial hearing on motion to suppress 
The trial 
Tastructions 

Statutes and rules involved. .. 

Summary of argument 


Argument: 


I. The affidavit in support of the search warrant was legally 
sufficient and the officers adequately announced their 
authority and purpose in ae execution of the search 
warrant 

. The trial judge properly refused, in his discretion, to hold 
a second pretrial hearing on appellant's motion to suppress 
. Having elected not to rely on the defense of entrapment at 
trial, appellant cannot now argue on appeal that he was en- 
trapped; in any event, the evidence failed to establish 
entrapment as a matter of law 
. The trial judge did not err in his instruc Gone to the jury on 
“reasonable doubt” nor did he err in declining to reinstruct 
the jury on all issues, 
Appellant, having foregone his opportunity at trial to make 


a record showing the relationship between his drug 
addiction and any mental disease or defeet, if any, cannot 
properly raise this issue for the first time on appeal; drug 
addiction per se does not establish the existence of a mental 
disease or mental defect 
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COUNTERSTATEMENT OF THE CASE 


Appellant, William Harrison, was charged in a two count 
indictment filed August 30, 1965 with possession of heroin 
in violation of 26 U.S.C. § 4704(a) and with the facilitation 
of the concealment and sale of heroin, knowing it to have 
been imported contrary to law, in violation of 21 U.S.C. 
§ 174. Following a jury trial before Judge Edward M. 
Curran (now Chief Judge) which commenced on February 
24, 1966 he was found guilty as charged by the jury on 
February 28, 1966. On April 22, 1966 he was sentenced to 
imprisonment for a period of seven years. On May 2, 1966 
Judge Curran denied appellant’s application to proceed 
on appeal without prepayment of costs as frivolous. This 
Court on August 10, 1966 entered an order allowing 
appellant to prosecute this appeal without prepayment 
of costs. 


(1) 
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Pretrial Hearing on Motion to Suppress 


In a pretrial hearing conducted on J anuary 14, 1966 be- 
fore then Chief Judge Matthew F. McGuire on a motion 
to suppress, appellant’s trial counsel sought to have the 
narcotics involved in this case suppressed on the ground 
that the search warrant was improperly executed and on 
the ground that the supporting affidavit was legally in- 
sufficient. Emphasis was placed on the first ground by 
appellant’s trial counsel in his interrogation of the wit- 
nesses at the hearing and the second claim was only brought 
to the court’s attention near the end of the hearing. 

Detective Sergeant David Paul of the Narcotics Squad, 
Metropolitan Police Department, testified that on August 
4, 1965 he and six other officers went to Apartment #11, 
1100 Fourth Street, S.E. in the District of Columbia to 
execute a search warrant. The entrance to Apartment 
#11 faced a little passageway off the street on the ground 
floor level and entry could be gained directly from outside 
of the building into the apartment. (H. Tr. 6, 7, 9).2 He 
saw Officer Winston Norman knock on the door and the 
door open with the night latch in place. Through the open 
space he saw appellant whom he previously knew. He saw 
Officer Norman show appellant his badge and heard him 
tell appellant he was a police officer and that they had a 
search warrant. (H. Tr. 9,10). At this time he saw ap- 
pellant turn from the door and run. He then heard an 
officer who had been stationed in the rear of the building to 
watch the rear windows call out. (H. Tr. 10, 11,13). He 
again heard Officer Norman repeat his announcement, and 
then they tried to force the door without success. (H. Tr. 
10). 

At this point, Detective Sergeant Paul testified, he and 
Detective MacKinnon left the vicinity of the door and ran 
around to the back of the building and entered through one 
of the rear bedroom windows. (H. Tr. 10). He followed 


The affidavit is reproduced in the appendix to this brief. 


?“H. Tr.,” refers to the hearing transcript on the pretrial motion 
to suppress. 
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Officer MacKinnon through the window (H. Tr. 8, 12). 
As he ran across the little hallway in the apartment into the 
front bedroom, he observed a glassine envelope lying on 
the top of the dresser, containing a large quantity of gelatin 
capsules with small traces of white powder. (H. Tr. 11, 13). 
As an experienced narcotics officer,? he recognized these 
capsules to be of the same type as those containing narcotic 
drugs. (H. Tr. 13, 14). He picked up this glassine envelope 
and proceeded towards the front of the apartment where 
he encountered appellant Harrison. (H. Tr. 11, 12). He 
asked appellant about these capsules and appellant stated 
they were his (H. Tr. 14). Detective Paul testified that he 
then arrested appellant for violation of the Harrison 
Narcotics Act and searched him. From his left pants 
pocket he found another glassine envelope which contained 
102 gelatin capsules with a white powder. (H. Tr. 14, 15) 


Officer Winston Norman testified that he knocked on 
the door to Apartment +11 and that appellant opened the 
door with the night chain in place. He then displayed his 
badge and told appellant he was a police officer and that 


they had a search warrant. (H. Tr. 18, 19, 22). At that 
time he could see appellant run away from the door quickly 
and he again announced, ‘Police officers, we have a search 
warrant”? (H. Tr. 19, 22). He saw Detective Paul, who 
had been standing near him in the passageway right in 
front of the door, then run around to the rear of the apart- 
ment. <A short time later he and Detective Sergeant 
Didone did foree the door open. (H. Tr. 19, 22). 

Upon entering the apartment, Officer Norman testified, 
he saw appellant standing in the middle of the living room 
and Detective Paul was approaching him from the rear with 
a glassine envelope containing a quantity of capsules in his 
hand. He heard Detective Paul ask appellant about the 
capsules and then place him under arrest and advise him 
of his rights. Detective Paul then searched appellant and 


7 At the trial Detective Sergeant Paul testified that he had been 
assigned to the Narcotics Squad, Metropolitan Police Department, 
since 1957. (I Tr. 37). “I Tr.” refers to Volume I of the trial tran- 
script dated February 24, 1966. 
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removed from his left pants pocket a glassine envelope 
containing a quantity of capsules with a white powder in 
them. (H. Tr. 20). Detective Paul asked appellant what 
they were and appellant said they were heroin and that he 
was selling about one hundred and twenty-five capsules a 
day. Officer Norman further testified that he heard ap- 
pellant say that he was buying the capsules for a dollar and 
a half and selling them for two dollars each. (H. Tr. 20). 

Toward the end of the hearing appellant’s counsel in- 
quired of Officer Norman concerning the third source of 
information mentioned in the affidavit on the basis of which 
the search warrant was issued. The court interrupted in- 
dicating that it understood counsel’s motion was predicated 
only on an illegal entry and thus the question asked by 
counsel was irrelevant. (H. Tr. 23). Counsel replied that 
he was also attacking the warrant and that the basis for 
his attack on the warrant was that in the affidavit the affiant 
had failed to state who the third source was from whom 
the police had received information on August 3, 1965.4 The 
court then asked for the warrant and the affidavit and 
subsequently put them in evidence as Court’s Exhibit No. 
1. (H. Tr. 24, 25).5 The court read the application, the 
supporting affidavit and the warrant and found there was 
probable cause for the issuance of the warrant. (H. Tr. 25). 

Appellant did not take the stand and testify at the hear- 
ing on the motion to suppress. (H. Tr. 26). The court 
denied the motion to suppress. 


‘ Later, in argument, appellant’s counsel at the hearing urged that 
the affiant should have stated that the third source of information 
was reliable or the affidavit should have contained information 
within its confines which showed that the third source was reliable. 
(H. Tr. 29, 30). 

* Officer Norman, upon questioning by appellant’s counsel at the 
hearing, testified that he had previously dealt with this third source 
and that his source had previously been reliable. Counsel then stated 
that there was no showing of probable cause within the confines of 
the affidavit, apparently on the ground that reliability of this in- 
formant was not set forth in the affidavit and thus could not have 
been passed upon by the issuing judge. (H. Tr. 25). See Argument, 
infra. 


The Trial 


At the onset of trial, appellant’s trial counsel advised the 
court he would like to renew his motion to suppress. The 
court replied that it had already been ruled on and if it 
developed during the course of the trial that it was an 
illegal search and seizure, it would rule on it at that time. 
(I Tr. 4). Appellant’s counsel further indicated to the 
court that he was attacking the sufficiency of the affidavit, 
whereupon the court asked to see a copy of the affidavit 
(I Tr. 5). Upon further urging by counsel, the court 
reiterated that it was not hearing any motion before the 
trial, but if, during the trial, it developed there was an 
illegal search and seizure, it would rule, and that it would 
review the affidavit even though Judge McGuire had passed 
upon it. (I Tr. 6). 

The first witness for the government, Officer Winston 
Norman, testified in accord with his pretrial testimony on 
the motion to suppress. He first testified that he and the 
other officers arrived at the apartment to execute the search 
warrant at approximately 9:25 p.m. (I Tr. 12).¢ He de- 
tailed what happened during the execution of the search 
warrant (I Tr. 13-18) and testified that he was present 
when Detective Paul placed appellant under arrest, advised 
him that he did not have to make any statements, that any 
statements he did make could be used against him in court, 
and that he could contact a lawyer or a relative. He saw 
Detective Paul then search appellant and remove from his 
left pants pocket a glassine envelope containing a large 
quantity of capsules, each containing a white powder. 
When asked about this package, appellant stated it was 
heroin and that he had been buying 125 capsules a day pay- 
ing a dollar and a half a piece for them and reselling them 


‘At this point appellant’s counsel approached the bench and 
formally objected to further testimony from the officer on the ground 
that the affidavit was not sufficient, stating that the court should go 
into the matter. The court responded that it had read the affidavit 
and found it legally sufficient. (I Tr. 13). The court also later during 
the trial again so stated. (I Tr. 34). 
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for two dollars apiece.” Officer Norman testified that he 
subsequently searched the apartment and found in the front 
bedroom a cellophane cigarette package containing six 
capsules, each containing a white powder. When asked 
about these, appellant stated that these capsules contained 
heroin and that they had gotten wet and he had put them in 
the cellophane package so that they could dry out. (I Tr. 
22, 23, 26). Neither of these two packages had any type 
of tax stamp on it, nor were they taken from any receptacle 
that had a tax stamp of any kind on it. (I Tr. 19, 25-26). 
Officer Norman identified both packages and their contents 
in court. (I Tr. 20-21, 24-25). When the warrant was 
executed, appellant was at the apartment alone. (I Tr. 
26). 

Detective Sergeant Paul in his direct testimony also 
testified in accord with his pretrial testimony concerning 
the execution of the search warrant, the announcement of 
authority and purpose, how entry had been gained into the 
apartment, and about the arrest and seizure of narcotics 
from appellant. (I Tr. 36-41). After finding the glassine 
envelope in the front bedroom on top of the dresser con- 
taining a large quantity of capsules with traces of white 
powder and arresting appellant, he advised him of his 
rights. (I Tr. 40-42). He then searched him and found 
in his left pants pocket another glassine envelope containing 
102 gelatin capsules filled with white powder. He did not 
see any type of tax stamp. (I Tr. 42). He identified this 
package in court (I Tr. 42-43). 


* There was no objection to the admissibility of these statements 
at trial. Nor does appellant raise an issue about their admissibility 
on appeal. This arrest occurred prior to the Supreme Court de- 
cision in Miranda v. Arizona, 384 U.S. 436 (1966) and thus the 
advice given was adequate. This Court has declined on several] 
occasions to apply Miranda retroactively. See, eg., Luckett v. 
United States, D.C. Cir. No. 19911, affirmed by per curiam order of 
July 12, 1966, citing Johnson v. New Jersey, 384 U.S. 719 (1966) ; 
Stith v. United States, D.C. Cir. No. 20,007, slip opinion, p. 3, dated 
January 24, 1967. 

5 Appellant’s trial counsel thoroughly inquired into the details of 
the execution of the warrant and the announcement of authority 
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The government’s case was concluded with the testimony 
of Doctor John A. Steele, an analytical chemist employed 
with the Internal Revenue Service, who testified that the 
two packages which had been previously identified had 
been delivered to him by Officer Norman and Detective Paul 
and that the contents of the two packages contained heroin 
hydrochloride, a derivative of opium, a narcotic drug. (I 
Tr. 55-58), The two packages and their contents were 
admitted into evidence. (I Tr. 56, 58). 

Appellant testified that someone knocked at the door 
and when he opened the door, they told him ‘Police Offi- 
cers’’ and to open the door. He stated that one of the offi- 
cers had his hand in the open space and had he tried to 
close the door he probably would have broken the officer’s 
hand. He further testified the officers were trying to force 
the door open but he could not close the door in order to take 
the chain off so he could open it for them. He then stepped 
away from the door and then Detective Sergeant Paul and 
another officer came in the back window screaming and 
Detective Paul told him he was under arrest. At that time 
Detective Paul did not have anything in his hand. (II Tr. 
5-6, 9).° 

Appellant asserted that the officers searched him and 
found no narcotics on him. (II Tr. 6,9). He said that one 
of them found a package in the apartment and asked him if 
it was his and he told them ‘‘no’’, He claimed the officer 
then said, ‘‘Well, we got it here, and it belongs to you be- 
cause you are the only one in the apartment.’’ (II Tr. 7). 
He denied knowing the narcotics were in the apartment and 
stated that his mother and sister lived in the apartment, 
that he was only visiting, that his sister uses narcotics, and 


and purpose in the cross examination of both Officer Norman and 
Detective Paul. (I Tr. 27-36, 46-48, 49-52). Following cross 
examination of Detective Paul in a colloquy between appellant’s 
counsel and the court, the court indicated that it found that there 
had been adequate announcement of authority and purpose at 
the front door. (I Tr. 52). 

°“TI Tr.” refers to Volume II of the trial transcript dated Feb- 
ruary 25, 1966. 
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that he imagined the narcotics there belonged to his sister. 
(II Tr. 7,9, 12). He denied he told the officers that any of 
the narcotics were his or that he was buying and reselling 
narcotics. (II Tr. 7, 8). On direct examination, he 
further testified that he had been using narcotics since 
1940, that he was addicted, and that he used all of the drugs 
he could get. (II Tr.7,10). On cross examination he testi- 
fied that on August 4, 1965 he was using anywhere from 
30 to 40 capsules of heroin a day costing between $50 and 
$60 a day. When asked how he paid for these many 
capsules, he replied, ‘‘petit larceny’? (II Tr. 14). He 
further reiterated that he was not aware the narcotics were 
in the apartment prior to the search and denied that they 
were in his possession. (II Tr. 15-16). 

Counsel for appellant next called Officer Edmond K. 
MacKinnon of the Narcotics Squad, who on direct examina- 
tion, testified that he was present at the execution of the 
search warrant and that the officers had announced them- 
selves in a loud manner at the front door and that he heard 
acommotion inside. (II Tr. 18,19). He then went around 
to the rear and went inside the apartment through a win- 
dow. Detective Sergeant Paul entered the same window 
right behind him. (II Tr. 18). He shortly thereafter saw 
Detective Paul standing a few feet to his left telling ap- 
pellant he was under arrest and at that time Detective 
Paul was holding an envelope with capsules in his hand. 
(II Tr. 19-20). Officer MacKinnon testified that he then 
proceeded to search the premises and did not see Detective 
Sergeant Paul search appellant, nor did he overhear any 
conversation between them. (II Tr. 20, 21). This com- 
pleted the defense case. 


Instructions 


The court in the course of instructions to the jury stated 
the government in every criminal case must prove the 
defendant guilty beyond a reasonable doubt. The court 
then stated, ‘‘That doesn’t mean that the Government 
must prove the defendant guilty beyond all doubt, whatso- 
ever, or prove a defendant guilty to a mathematical or an 
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absolute certainty’’ (II Tr. 32). The court continued, ‘It 
merely means the Government must prove the defendant 
guilty to a moral certainty’’ (II Tr. 32). In the course of 
telling the jury what a reasonable doubt was, the court once 
again repeated, ‘‘And while the law does not require proof 
of a crime be made to a mathematical or absolute certainty, 
of course, it does not permit a man to be convicted of a 
crime on the suspicion of the possibility of his guilt’’ (II 
Tr. 33). The court twice told the jury that it must have 
an ‘‘abiding conviction’’ of the defendant’s guilt before it 
could find him guilty and that a reasonable doubt was such 
a doubt that in the graver and more important transactions 
of life would cause an ordinary and prudent person to 
hesitate and pause. (II Tr. 33, 34). 

After deliberating for a while, the jury sent a note to the 
court requesting to be re-charged. When asked what part 
of the charge did they wish the court to give again, the 
foreman answered, ‘‘I think, Your Honor, they would 
appreciate the whole thing, the indictment, the differentia- 
tion between the indictment and the charge, the text of the 
two provisions of the U.S. Code.’’ Thereupon, the court 
stated, ‘‘You don’t need to be re-charged on the preliminary 
matters such as reasonable doubt and the presumption of 
innocence, do you?’’ The foreman replied, ‘‘No, Your 
Honor.’’ (III Tr. 2).° After the court had given again 
that part of the instructions thus indicated, the court 
asked if there would be anything else and the foreman 
replied, ‘‘I think that covers the point, Your Honor.”’ 
Thereafter, when counsel for appellant objected that it was 
prejudicial to give that part of the instructions out of 
context, the court stated that it ‘‘only gave them what they 
asked for’’ (III Tr. 6). Shortly thereafter the jury re- 
turned its guilty verdict. 


10“TIT Tr.” refers to the transcript of February 28, 1966 desig- 
nated a “Supplemental Record.” 
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STATUTES AND RULES INVOLVED 
Title 21, United States Code, Section 174 provides: 


Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, con- 
trary to law, or receives, conceals, buys, sells, or in 
any manner facilitates the transportation, concealment, 
or sale of such narcotic drug after being imported or 
brought into the United States contrary to law, or 
conspires to commit any of such acts in violation of 
the laws of the United States, shall be imprisoned not 
less than five or more than twenty years and, in addi- 
tion, may be fined not more than $20,000. For a second 
or subsequent offense (as determined under section 
7237(c) of the Internal Revenue Code of 1954), the 
offender shall be imprisoned not less than ten or 
more than forty years and, in addition, may be fined 
not more than $20,000. 

Whenever on trial for violation of this subsection 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the satis- 
faction of the jury. 


Title 26, United States Code, Section 4704(a) provides: 


It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate tax paid 
stamps from narcotic drugs shall be prima facie evi- 
dence of a violation of this subsection by the person 
in whose possession the same may be found. 


Title 18, United States Code, Section 3109 provides; 


The officer may break open any outer or inner door 
or window of a house, or any part of a house, or any- 


ll 


thing therein, to execute a search warrant, if, after 
notice of his authority and purpose, he is refused 
admittance or when necessary to liberate himself or a 
person aiding him in the execution of the warrant. 


Title 33, District of Columbia Code, Section 414(g¢) pro- 
vides: 


The officer may break open any outer or inner door 
or window of a house, or any part of a house, or any- 
thing therein, to execute the warrant, if, after notice 
of his authority and purpose, he is refused admittance. 


Rule 41, Federal Rules of Criminal Procedure, provides 
in pertinent part: 


(ec) Issuance and Contents. A warrant shall issue 
only on affidavit sworn to before the judge or com- 
missioner and establishing the grounds for issuing 
the warrant. If the judge or commissioner is satisfied 
that grounds for the application exist or that there is 
probable cause to believe that they exist, he shall issue 
a warrant identifying the property and naming or 
describing the person or place to be searched. 

(e) Motion for Return of Property and to Suppress 
Evidence. A person aggrieved by an unlawful search 
and seizure may move the district court for the district 
in which the property was seized . . . to suppress for 
use as evidence anything so obtained. . .. The motion 
shall be made before trial or hearing unless opportunity 
therefor did not exist or the defendant was not aware of 
the grounds for the motion, but the court in its disere- 
tion may entertain the motion at the trial or hearing. 


Rule 52, Federal Rules of Criminal Procedure, provides: 


(a) Harmless Error, Any error, defect, irregularity 
or variance which does not affect substantial rights 
shall be disregarded. 

(b) Plain Frror. Plain errors or defects affecting 
substantial rights may be noticed although they were 
not brought to the attention of the court. 
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SUMMARY OF ARGUMENT 
I 


The affidavit in support of the search warrant was legally 
sufficient. It contained more than sufficient ‘‘underlying 
circumstances”’ to support the third informant’s conclusion 
that narcotics were in the apartment for which the search 
warrant was issued. Furthermore, the day before the 
search warrant was obtained and executed, the affiant offi- 
cer provided this informant with funds and observed it go 
to the apartment door and make a purchase of narcotics 
from someone within without encountering anyone en 
route to the door or back to the officer. The informant told 
the officer that the purchase had been made from appellant. 
The detailed information furnished by this informant, and 
the officer’s observations of the procedures used by this 
informant in contacting appellant by telephone and then 
going to the apartment clearly established why this in- 
formant could be trusted. When the information furnished 
by two other previously reliable informants and the mat- 
ters within the officer’s personal knowledge are also con- 
sidered, it is clear beyond question that this affidavit was 
sufficient. 

The evidence is overwhelming that the officers announced 
their authority and purpose in executing the search warrant 
before forcibly entering into the premises. Two District 
Court judges have passed upon the credibility of the officers 
who executed the search warrant and who testified at the 
pretrial hearing on the motion to suppress and at the 
trial. On the record in this case, it cannot seriously be 
questioned that the officers had been ‘‘refused admittance’? 
prior to entering the apartment through a rear bedroom 
window. 


I 


The trial judge properly refused, in his discretion, to 
hold a second pretrial hearing on appellant’s motion to 
suppress. Absent the proffer of evidence not heard by the 
pretrial judge who first considered the motion which indi- 
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cated ‘‘probable illegality’, the trial judge did not abuse 
his discretion in declining to hold a second pretrial hearing. 
It was not the purpose of Rule 41(e), Fed. R. Crim. P cus- 
tomarily to countenance consecutive hearings and disposi- 
tions of the same issue, absent some new and unusual turn 
in the evidence to be presented. In any event, the trial 
judge independently considered counsel’s contentions dur- 
ing the course of the trial in connection with the grounds he 
urged for suppressing the use of the narcotics seized as 
evidence against appellant. 


III 


Having elected not to rely on the defense of entrapment 
at trial, appellant cannot now argue on appeal that he was 
entrapped. In any event, the evidence failed to establish 
entrapment as a matter of law. There is not even a 
scintilla of evidence in the record of this case to suggest 
that appellant’s possession of the narcotics at the time 
the search warrant was executed was the result of the in- 
ducement, insistence, persuasion or creative activity of 
Government agents. The contention of entrapment is 
frivolous. 


IV 


The trial judge did not err in his instructions to the jury 
on ‘‘reasonable doubt’’, nor did he err in declining to re- 
instruct the jury on all issues. 


v 


Having foregone the opportunity at trial to make a 
record showing the relationship between his drug addiction 
and any mental disease or mental defect, if any, appellant 
cannot properly raise this issue for the first time on appeal. 
A showing of narcotics addiction, without more, does not 
constitute ‘‘some evidence’’ of mental disease or mental 
defect and alone is not sufficient to raise the issue of in- 
sanity in determining criminal responsibility. 
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I. The affidavit in support of the search warrant was legally 
sufficient and the officers adequately announced their 
authority and purpose in initiating execution of the search 
warrant. 


(H. Tr. 9, 10-13, 18-22, 24-26; I Tr. 4-6, 13-18, 26, 27-35, 
36-41, 46-48, 49-52; II Tr. 5-6, 9, 18-19). 


Hearsay may be the basis for a search warrant, without 
any personal observations of the affiant, provided there is 
a substantial basis for crediting the hearsay. United States 
v. Ventresca, 380 U.S. 102, 108 (1965) ; Rugendorf v. United 
States, 376 U.S. 528, 533 (1964); (Cecil) Jones v. 
United States, 362 U.S. 257, 272 (1960). The judge or 
United States commissioner issuing the search warrant need 
only be informed of some of the underlying circumstances 
from which the informant concluded that narcotics were 
where he claimed they were and some of the underlying cir- 
cumstances from which the affiant officer concluded that the 
informant, whose identity need not be disclosed," was 
credible or his information reliable. Aguilar v. Texas, 378 
U.S. 108, 114 (1964). Furthermore, where a warrant has 
been issued even the resolution of doubtful or marginal 
cases of probable cause should favor sustaining the war- 
rant. United States v. Ventresca, 380 U.S. at 109.22 It 


1 (James E.) Smith v. United States, 123 US. App. D.C. 202, 
206, 358 F.2d 833, 837-838 (1966); Walker v. United States, 117 
US. App. D.C. 151, 153 n. 4, 327 F.2d 597, 599 n. 4 (1963), cert. 
denied, 377 U.S. 956 (1964) ; (Anderson) Jones v. United States, 106 
US. App. D.C. 228, 230 n. 3, 271 F.2d 494, 496 n. 3 (1959), cert. 
denied, 362 U.S. 944 (1960). Cf. McCray v. Illinois, 35 U.S. Law 
Week 4261 (U.S. March 20, 1967). 

7? An appellate court should approach the issue mindful of the 
presumptions of regularity which attend the action of the issuing 
judge or United States commissioner. Experienced in these matters, 
he is entitled to draw inferences from acts which to the uninitiated 
and unskilled would be innocent acts. The movant on a motion to 
suppress has the burden of showing that the issuance of the warrant 
was an abuse of discretion, and the determination of probable cause 
is conclusive unless the judgment of the issuing judge or commis- 
sioner is arbitrarily exercised and clearly erroneous. Irby v. United 
States, 114 U.S. App. D.C. 246, 248, 314 F.2d 251, 253, cert. denied 
374 U.S. 842 (1963). 
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must be kept in mind that the determination of probable 
cause must be approached in a commonsense manner and 
that probable cause is a practical non-technical concept af- 
fording the best compromise that has been found for accom- 
modating an individual’s rights and at the same time assur- 
ing effective law enforcement adequate to protect the law- 
abiding members of our society. 

It is clear beyond peradventure that the instant affidavit 
contains more than sufficient facts for the issuing judge to 
have concluded that narcotic drugs were probably present 
in Apartment #11, 1100 Fourth Street, S.E. in the District 
of Columbia at the time the warrant was issued and accord- 
ingly, to have issued a valid search warrant to enable the 
police to search for and seize the contraband. A common- 
sense and realistic reading of the affidavit involved in the 
instant case discloses that it is more comprehensive, de- 
tailed and substantial than the affidavit involved in Irby v. 
United States, supra note 12, is on a parity with and com- 
parable to the affidavit involved in (Clarence) Jones v. 
United States, 122 U.S. App. D.C. 370, 353 F.2d 908 (1965), 
and is nearly as detailed and substantial as the affidavit 
involved in Hagen v. United States, — U.S. App. D.C. —, 
364 F.2d 669, 672-673 (1966). Also compare the affidavit here 
with the affidavit in issue in Blakey v. United States, D.C. 
Cir, Nos. 20,405, 20,505, affirmed per curiam, March 16, 1967. 
See also Siler v. United States, 215 A.2d 478 (D.C. Ct. App. 
965). 

The affidavit here contained matter sufficiently corroborat- 
ing the hearsay information and showing the underlying 
circumstances on which the affiant officer could base his 
conclusion that narcoties were in the apartment in question. 
Prior to August 3, 1965 one previously reliable source had 
told the officer that appellant was selling heroin out of the 
apartment and another previously reliable source had told 
the officer that appellant was selling heroin out of the 
apartment and that it had been going to the premises for 
the past several months and purchasing heroin from ap- 
pellant. On August 3, 1965 a third source of information 
told the officer that it was purchasing heroin from appellant 
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at the apartment and had been purchasing heroin from 
appellant at that address for the past two years, the last 
time then being during the week of July 25, 1965. This 
third source told the officer that its procedure was to call 
the telephone number 544-4232 and tell appellant the amount 
of heroin it wanted and appellant would tell the source to 
come to the premises. It would then go to the apartment 
and purchase heroin from appellant. This third source 
told the officer it was willing to make a purchase from ap- 
pellant for the narcoties squad. 


On August 3, 1965 the officer searched this source and 
found it free of any money or narcotic drugs and then gave 
it a sum of Metropolitan Police Department advance funds. 
This source went to a telephone booth and the officer ob- 
served the source dial telephone number 544-4232 and 
listened in on the conversation and heard a male voice on 
the phone. The source told the male voice it wanted to 
purchase some heroin and the male voice told the source to 
come to the house. The source then hung up and told the 
ofticer that the male voice belonged to appellant. The affiant 
officer followed the source to the apartment and observed 
the source go to the front door of the apartment, stay for 
a short time and then return to where he was waiting. The 
source gave the officer a quantity of capsules containing a 
white powder which it stated it had purchased from appel- 
lant. The source advised the officer that when it arrived 
at the door, it knocked and appellant opened the door. The 
source said it then gave the appellant the funds through the 
space in the open door and the appellant in turn gave it the 
capsules.* The officer observed that the source did not 


8Jn his brief appellant contends that the telephone call by the 
third source and apparently the subsequent sale of narcotics to the 
source on August 3, 1965 constituted entrapment. However, this 
Court in Fletcher v. United States, 111 U.S. App. D.C. 192, 295 
F.2d 179 (1961), cert. denied, 368 U.S. 993 (1962), where the de- 
fendant had been charged with three counts of violation of the 
Federal narcotic laws arising out of a sale transaction and then with 
two counts of violations arising out of possession of narcotics at the 
time the search warrant was executed and he was arrested, indicated 
that even had there been entrapment in connection with the sale 
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make contact with anyone while going to or from the apart- 
ment door. The officer again searched the source and 
found it to be free of any money or narcotic drugs. 

Later at the narcotics squad office the officer performed a 
preliminary field test on a portion of the white powder in 
one of the capsules and received a positive color reaction 
indicating the presence of a narcotic drug of the opiate 
group. The officer also stated in the affidavit that appellant 
had previously given the address, 1100 Fourth Street, S.E. 
as being his mother’s address, that an independent investi- 
gation had disclosed that the telephone number 544-4232 
was listed to this apartment, that on January 21, 1965 a 
United States Commissioner’s search warrant had been 
executed at the apartment and a quantity of heroin was 
seized in the apartment," and that appellant had previously 


transaction on which the search warrant was in part predicated, 
this would not have affected the conviction on the counts involving 
the defendant’s possession at the time he was arrested. (dictum). 
For further discussion, see Argument III, infra. 

™ At the hearing on the pretrial motion to suppress, appellant’s 
counsel attempted to question one of the officers concerning the 
execution of a warrant at the apartment on an earlier occasion but 
was precluded from pursuing the matter by the court. (H. Tr. 16, 
17). At the trial appellant’s counsel again apparently attempted to 
broach the subject. (I Tr. 34-35). 

Since the affidavit refers to the execution of an carlier search 
warrant at the premises on January 12, 1965 and the questions 
appear to relate to that incident, this Court should first consider 
the presumptions of regularity which attends the issuance of a 
search warrant. Irby v. United States, supra, note 12. Further, even 
if it is assumed that the search and seizure of narcotics at the 
apartment on January 21, 1965 was illegal either because of a defect 
in the execution of the search warrant or insufficiency of the sup- 
porting affidavit, it would appear that the instant affidavit and 
search warrant would only be defective if it had been solely based 
on narcotics illegally seized in the execution of the earlier search 
warrant, McGinnis v. United States, 227 F.2d 598 (Ist Cir. 1955), 
but that if there were other sufficient facts sct forth in the affidavit 
which supported probable cause, then the illegally obtained infor- 
mation would be immaterial und could be disregarded, Chin Kay v. 
United States, 311 F.2d 317, 321-322 (9th Cir. 1962) ; United States 
v. Epstein, 240 F. Supp. 80 (S8.D. N.Y. 1965). See also Clay v. 
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been arrested on ten different occasions for violations of 
the Harrison Narcotic Act and the Uniform Narcotic Act 
and had been convicted for violation of the Uniform 
Narcotic Act.¥ 

The first kind of ‘‘underlying circumstances’? required 
by Aguilar, supra were clearly presented in this affidavit. 
The affidavit in the case at bar clearly revealed that narcotics 
were in fact purchased at the premises described the day 
before the search warrant was obtained and executed. Prior 
to this transaction, the officer had observed the source dial 
a telephone number, which he later determined to be the 
number of the telephone in the apartment, and had heard the 
male voice on the telephone instruct the source to come to 
the apartment to purchase the heroin it wanted. The 
officer gave the source funds after searching it and finding 
no money or narcotics on it and then watched the source go 
to the door of the apartment, meeting no one en route, and 
then return to him, again meeting no one, and turn over to 
him the capsules the source said it had purchased from the 
appellant through the door. Apparently, the officer could 
not see appellant through the open space in the door at the 
time that the source made its observed “buy”. 

Furthermore, the affidavit clearly established why this 
third informant could be trusted, even though the affiant 
officer did not state in the affidavit that he had previously 
dealt with the source and had found it to be reliable. The 
officer’s information from another previously reliable source 
that appellant was selling narcoties at the apartment for 
the past several months just preceding, plus his observation 
of the third source in dialing telephone number 544-4232, 
his overhearing of the conversation, and his subsequent 
observation of the informant going to the front door of the 


United States, 246 F.2d 298, 304 (5th Cir.), cert. denied, 355 US. 
863 (1957); cf. United States v. Halsey, 257 F. Supp. 1002 (S.D. 
N.Y. 1966). It is submitted that even if the paragraph in the affi- 
davit pertaining to the execution of the earlier search warrant on 
January 21, 1965 were ignored, the affidavit would be more than 
sufficient to support the issuance of the search warrant. 


* See the affidavit reproduced in the appendix to this brief. 
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apartment and returning with narcotics in his possession 
without encountering anyone in the process, provided ade- 
quate basis for the officer to ‘‘credit’’ the information of 
the third source to the effect that appellant was selling 
narcotics in the apartment. This satisfied the second 
Aguilar requirement which provides in the alternative that 
there must be underlying circumstances that the informant 
was credible or his information reliable. Aguilar v. Texas, 
378 U.S. at 114. (emphasis added). While it would have 
been preferable if the affidavit had also contained a state- 
ment that the third source had proven reliable in the past 
and had detailed the basis for the officer’s conclusion of 
reliability, its failure to do so, appellee submits, does not 
preclude probable cause in light of the substantial ‘‘credit- 
ing’”’ circumstances and other information known by the 
affiant officer set forth in some detail in the affidavit. 
(Clarence) Jones v. United States, 122 U.S. App. D.C. 370, 
371, 353 F.2d 908, 909 (1965). 

Appellant also contends that the court erred in denying 
his motion to suppress on the ground that the police failed 
to announce their authority and purpose in executing the 
search warrant. Where the lawfulness of the entry in- 
volves a question of credibility which has been resolved on 
sufficient evidence in favor of the Government by the judge 
who heard the pretrial motion or by the trial judge, the 
finding of lawfulness should not be disturbed on appeal. 
Smith & Cunningham v. United States, 122 U.S. App. D.C. 
300, 302, 353 F.2d 838, 840 (1965), cert. denied, Cunningham 
v. United States, 384 U.S. 910, Smith v. United States, 384 
U.S. 974 (1966). In this case the finding of lawfulness in 
the method of entry was first determined by the judge who 
heard the motion to suppress, after two of the officers 
executing the warrant were thoroughly examined by ap- 
pellant’s counsel, Appellant himself did not testify at this 
pretrial hearing. (H. Tr. 9, 10-13, 18-22, 24-26). Again 
during the trial appellant’s counsel thoroughly inquired of 
the same two officers into the circumstances of the method 
of entry into the apartment and concerning the announce- 
ment of authority and purpose. (I Tr. 27-36, 46-48, 49-52). 
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In addition, appellant testified and contradicted the testi- 
mony of the officers. (II Tr. 5-6, 9). Appellant’s trial 
counsel also called as his witness a third officer who had 
been present at the execution of the search warrant and his 
testimony corroborated the testimony of the other two nar- 
cotics squad officers with respect to the announcement of 
authority and purpose, the hearing of a commotion inside, 
and the method of entry. (II Tr. 18,19). The trial judge 
independently found that there had been an adequate 
announcement of authority and purpose at the front door 
prior to the entry of the officers through a rear bedroom 
window into the apartment (I Tr. 52), 

Thus, in this case credibility has been decided in the 
Government’s favor by two different District Court judges 
acting independently based on their respective observations 
of the officers while testifying before them. It would appear 
that in arguing his version of the facts, appellant desires 
this Court to pass on credibility de novo and to reject the 
determinations by two District Court judges in two inde- 
pendent proceedings. In appellee’s opinion the evidence 
overwhelmingly sustains the trial court’s and the pretrial 
hearing court’s determinations that the police officers were 
“‘refused admittance’’ within the meaning of both 18 U.S.C. 
§ 3109 and 33 D.C.C. ¢ 414(g) before they forcibly entered 
onto the premises. The “‘running from the door’? and 
the ‘‘commotion inside’? was clearly sufficient to justify the 
officers’ conclusion, after announcement of authority and 
purpose, that they had been refused admittance and that 
appellant would probably attempt destruction or otherwise 
get rid of any narcotics in the apartment. Masiello y. 
United States, 115 U.S. App. D.C. 57, 317 F.2d 121 (1963) 
(gambling case).1* Appellant’s reliance on Miller v. United 
States, 357 U.S. 301 (1958) is misplaced, for there the 
evidence established that the police officers spoke in such 


© As experienced narcotics officers, they could have concluded 
from the running that appellant would go to the bathroom and 
attempt to flush the narcotics down the commode, or would throw 
them out of a window. Sce I Tr. 51 for an officer’s consideration of 
the latter possibility. 
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low tones in announcing themselves that it was not clear 
from the record that the occupant heard their announce- 
ment of authority and had actually refused them admittance, 
nor did it appear that they had expressed their purpose, 
when, according to the occupant’s testimony, he closed the 
door in order to release the night chain and the officers 
thereupon broke the door and entered. The Supreme 
Court found that the occupant’s attempt to close the door 
was an ‘‘ambiguous act’’ and did not justify the forcible 
entry. The present case is distinguishable on the follow- 
ing grounds: (1) Officer Norman showed appellant his 
badge, (2) he twice announced their authority and purpose 
in a loud voice, (3) it may be inferred that appellant recog- 
nized Officer Norman who had previously arrested him in 
April, 1964 (II Tr. 7 (appellant’s own testimony)), and, 
(4), the officers’ testimony indicates that appellant left 
the door ajar with the night latch in place and immediately 
ran away. Certainly, this action cannot be characterized 
as ‘‘ambiguous’’. 

Appellant’s subsequent arrest and incidental search 
were valid. After gaining entry Detective Sergeant David 
Paul found in the front bedroom a glassine envelope con- 
taining a quantity of capsules with small traces of white 
powder. (H. Tr. 11, 13; I Tr. 40-42). He thereupon ar- 
rested him for violation of the Harrison Narcotic Act. (I. 
Tr. 41). The arrest could have also been predicated on a 
violation of 33 D.C.C. 416a, which provides, inter alia, for 
narcotic vagrancy arrests when the officer has probable 
cause to believe that the arrestee has previously been con- 
victed of narcotic violations and is found in any dwelling in 
whieh illicit narcotic drugs are kept, found, used or dis- 
pensed. This probable cause would have existed even 
absent appellant’s admission to Detective Paul that the 
capsules with the traces in them belonged to him. The 
officer could have also arrested appellant on the basis of 
the sale of narcotics described in the affidavit supporting 
the search warrant. While the officer in this ease may have 
arrested appellant for violation of the Harrison Narcotic 
Act based on his admission that the capsules containing 
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traces of white powder were his, which appellee submits was 
entirely proper, the arrest is also sustainable on either of 
the other two grounds mentioned above."7 Hagan v. United 
States, — U.S. App. D.C. —, 364 F.2d 669, 671 (1966). It 
is clear beyond question that the immediate search follow- 
ing the arrest, in which another glassine envelope was 
found in appellant’s left pants pocket which contained 102 
capsules, each containing a white powder, was incidental to 
that arrest. 


II. The trial judge properly refused, in his discretion, to hold 
a second pretrial hearing on appellant’s motion to 
suppress. 


(I Tr. 4, 5, 6, 13-18, 27-36, 46-48, 49-52) 


Appellant contends in his brief that the trial judge re- 
fused to hear objections to the admissibility of evidence 
concerning the seizure of narcotics from him. However, 
this claim is refuted by the record. The trial judge merely 
stated that it was not rehearing the motion to suppress 


before the trial. However, he clearly stated that if it 
developed during the course of the trial that the narcotics 
were seized as a result of an illegal search and seizure, he 
would rule on it at that time. (I Tr. 4,6). When counsel 
indicated he was also challenging the sufficiency of the 
affidavit, the court indicated that it would examine the 
affidavit. (I Tr. 5). The court later read the affidavit and 
found it legally sufficient. (I Tr. 13, 34). 

While this Court has indicated that a pretrial ruling 
on a motion to suppress does not bind the trial judge and 
that there are circumstances in which the trial judge should, 
and perhaps must, consider de novo the issue of suppression 
and hold a hearing out of the presence of the jury, 


7 The issue is not what name the officer attaches to the crime 
on which he predicates his arrest; rather it is whether he had 
reasonable grounds to believe appellant had committed a felony or 
was committing a misdemeanor in his presence. See (Rhinelda) Bell 
v. United States 102 U.S. App. D.C. 383, 387, 254 F.2d 82, 86, cert. 
denied, 358 U.S. 885 (1958). 
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(William) Rouse v. United States, 123 U.S. App. D.C. 348, 
349-350, 359 F.2d 1014, 1015-1016 (1966), it is submitted 
that appellant’s trial counsel did not make a showing at 
the onset of this trial sufficient to justify a new hearing 
prior to commencing the trial. It would appear that coun- 
sel should have, at least, proffered evidence not presented 
before the judge who heard the pretrial motion indicat- 
ing ‘‘probable illegality’’ of the seizure. See Gouled v. 
United States, 255 U.S. 298, 312-313 (1921). It was not 
the purpose of Rule 41(e), Fed. R. Crim. P. customarily 
to countenance consecutive hearings and dispositions of the 
same issue, absent some new and unusual turn in the 
evidence to be presented, for the purpose of the rule is to 
expedite the trial, even to the point of eliminating the need 
to hold one at all. (William) Rouse v. United States, 123 
U.S. App. D.C. at 351 n. 1, 359 F.2d at 1017, n. 1, (1966) 
(McGowan, J., concurring), 

In the instant case, the trial judge stated that if it 
developed during the trial that the narcotics were illegally 
seized, he would then rule. He permitted appellant’s trial 
counsel to inquire extensively into the details of the exe- 
cution of the warrant and the announcement of authority 
and purpose. (I Tr. 27-36, 46-48, 49-52). He independently 
found on the evidence he heard that there had been ade- 
quate announcement of authority and purpose at the front 
door prior to the entry of the officers into the apartment. As 
in Anderson v. United States, 122 U.S. App. D.C. 277, 279, 
352 F.2d 945, 947 (1965) this Court should conclude that the 
evidence taken on the motion to suppress and at the trial 
clearly demonstrated that the motion to suppress was with- 
out merit and there the matter should end. If there was 
any error in the procedure employed by the trial judge here, 
it was indeed harmless under the circumstances involved in 
this case. Rule 52(a), Fed. R. Crim. P. 
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Il. Having elected not to rely on the defense of entrapment 
at trial, appellant cannot now argue on appeal that he 
was entrapped; in any event, the evidence failed to 
establish entrapment as a matter of law. 


(II Tr. 4-16) 


Appellant made no defense of entrapment at the trial. 
(II Tr. 4-16). His sole defense was that he did not possess 
the narcotics in issue and did not know that they were in 
the apartment. (II Tr. 7, 8, 9, 12). He denied that the 
officers found any narcotics on his person (II Tr. 6, 9). 
Apparently, he tendered no instructions on entrapment, 
and the record discloses that he made no objection that 
none were given upon that subject. Under these circum- 
stances, his contention of entrapment is untenable. Com- 
pare United States v. Ginsburg, 96 F. 2d 882 (7th Cir. 1938). 
Since this point was not preserved below, it cannot be raised 
for the first time on appeal. Grant v. United States, 291 
F.2d 746, 748 (9th Cir. 1961), cert. denied, 368 U.S. 999 
(1962). There are no exceptional circumstances in this 
record which indicate entrapment as a matter of law, which 
would justify this Court to consider such a contention where 
the defense of entrapment was not raised at trial. See 
Hedgepeth v. United States, — US. App. D.C. —, 365 
F.2d 952, 953 (1966) ; Cratty v. United States, 82 US. App. 
D.C. 236, 163 F.2d 844 (1947). 

Even if the issue were properly raised here, the evidence 
does not present a case of entrapment as a matter of law. 
Th defense of entrapment is based on the policy of not con- 
victing persons who have no preconceived criminal disposi- 
tion until such disposition is implanted by Government 
agents, and does not apply where the seller is ready and 
willing, without persuasion and awaiting any propitious 
opportunity to commit the offense. Sherman v. United 
States, 356 U.S. 369, 372 (1958). This Court has consistently 
held that an offer to buy narcotics from someone who already 
has narcoties available for sale and is ready and willing to 
sell them does not constitute entrapment in the prosecution 
for violations arising out of the sale transaction. See, e.g., 
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Berry v. United States, 116 U.S. App. D.C. 375, 324 F.2d 
407 (1963), cert. denied, 376 U.S. 959 (1964); Fletcher v. 
United States, 111 U.S. App. D.C. 192, 295 F.2d 179 (1961), 
cert, denied, 368 U.S. 993 (1962). Appellee has been unable 
to locate any case in which entrapment has been established 
as a defense where a defendant was charged solely with nar- 
cotic violations based on his possession at the time of his 
arrest. In fact, this Court in Fletcher, supra indicated that 
even had there been entrapment in connection with a sale 
transaction, this would not preclude sustaining the con- 
viction on the possession counts resulting from the seizure 
of narcotics at the time of the execution of the warrant. 
It would appear that entrapment could only be asserted 
in such a situation as a defense where the defendant’s pos- 
session was the result of the inducement and creative activ- 
ity of the Government’s agents, such as where an addict 
acts as a procuring agent for an undercover agent, and is 
arrested before he makes the sale or transfer to the agent 
and is found to be in possession of the narcotics. In the 
instant case there is not even a scintilla of evidence suggest- 
ing that appellant went out and procured upon the insist- 
ence or persuasion of Government agents the narcotics 
found on him. The record is just as consistent with the 
conclusion, if not more so, that appellant had the narcotics 
in the apartment when the third source called on the tele- 
phone on August 3, 1965 and subsequently went to the 
apartment, and that the narcotics found on his person on 
August 4, 1965 he cither had prior to August 3, 1965 when 
the third source made its telephone call or subsequently 
acquired it on his own initiative. Under these circumstances 
appellant’s contention of entrapment is utterly frivolous. 


IV. The trial judge did not err in his instructions to the jury 
on “reasonable doubt” nor did he err in declining to 
reinstruct the jury on all issues. 


(II Tr. 32-34, III Tr. 2, 6) 


Appellant contends that the reasonable doubt instruction 
was so worded that the trial judge placed prejudicial em- 
phasis upon the fact that the ‘‘government did not have 
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to prove the defendant guilty to a mathematical or an abso- 
lute certainty,”’ with only a slight mention in a positive 
way to the question of ‘‘moral certainty.’? An impartial 
and objective reading of the entire ‘‘reasonable doubt”? 
instruction discloses that this contention is utterly without 
merit. In fact, the instruction was neither slanted for the 
benefit of the Government or the appellant, but was rather 
neutral and innocuous in this respect. In Moore v. United 
States, 120 U.S. App. D.C. 203, 204 n. 1, 345 F.2d 97, 98 n. 
1 (1965), Chief Judge Bazelon termed ‘fexemplary”’ an in- 
struction which employed language comparable to that to 
which appellant takes exception. See also McGill v. United 
States, 121 U.S. App. D.C. 179, 183 n. 4, 348 F.2d 791, 795 
n. 4 (1965) (the reasonable doubt instruction was in issue 
on another aspect). See also D.C. Bar Association, Criminal 
Jury Instructions for the District of Columbia 5, No. 9 
(1966) ; cf. Mathes and Devitt, Federal Jury Practice and 
Instructions 83, Sec. 8.01 (1965). 

Appellant also claims that the trial judge erred in not 
recharging the jury on other matters in addition to the re- 
instruction actually given. (III Tr. 6). But inquiry of 
the foreman disclosed that it did not desire the court to 
repeat all his instructions. (III Tr. 2, 6). The trial judge 
gave the jury the instructions it desired to hear again. 
(III Tr. 6). Having stated the propositions of law fully 
and correctly so that the jury could apply the law to the 
facts, the court had properly performed its function. Ap- 
pellant does not contend that there was any error in this 
regard except as discussed in the preceding paragraph. 
Elaboration and repetition of the charge are matters of 
judicial discretion, and in declining to repeat instructions 
on which the jury needed no clarification, the court did 
abuse its discretion. (Joseph W.) Bell, III v. United States, 
D.C. Cir. No, 20,421, affirmed by order, dated March 15, 1967. 
A wide range of discretion is vested in a trial judge in in- 
structing the jury. Dranow v. United States, 307 F.2d 545, 
568 (Sth Cir. 1962). 
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V. Appellant, having foregone his opportunity at trial to make 
a record showing the relationship between his drug 
addiction and any mental disease or defect, if any, can- 
not properly raise this issue for the first time on appeal; 
drug addiction per se does not establish the existence of 
a mental disease or mental defect. 


(II Tr. 7, 10, 14) 


Under the auspices of the plain error rule, Rule 52(b), 
Fed. R. Crim. P., appellant raises his final contention, that 
his testimony only that he had been using narcotic drugs 
since 1940, that he used all of the drugs he could get, and 
that he was using anywhere from 30 to 40 capsules of heroin 
a day costing between $50 and $60 a day was sufficient not 
only to raise the insanity issue but to require the court to 
find that he was a habitual drug addict who had been driven 
against his will to commit larceny and sell narcotics in 
order to support the uncontrollable demands of his habit. 
He further asserts the trial court erred as a matter of law in 
not exonerating him completely from criminal responsibility 
for the act of possession of narcotics, even though he, in 
no way, requested such action by the court. 

Appellant’s contention in reality amounts to a claim that 
every drug addict is suffering from a mental disease or 
mental defect within the meaning of the Durham-McDonald 
rule for determining criminal responsibility.* This Court 
in Heard v. United States, 121 U.S. App. D.C. 37, 348 F.2d 
43 (1965) (petition for rehearing en bane denied May 12, 
1965) stated: 


A showing of narcotics addiction, without more, 
does not constitute ‘‘some evidence’’ of mental disease 
or ‘‘insanity’’ and does not raise the issue of criminal 
responsibility so as to require giving the Durham- 
McDonald instruction. To so hold would be to treat 
narcoties addiction as per se evidence of mental disease, 
a proposition we cannot accept. Some mentally ill 


18 Durham v. United States, 94 U.S. App. D.C. 228, 214 F.2d 862 
(1954) ; McDonald v. United States, 114 U.S. App. D.C. 120, 312 
F.2d 847 (1962). 
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persons are addicts and some addicts are mentally ill; 
the two conditions can co-exist but neither this court 
nor any other has held that they are per se the same. 
Nor is the one evidence of the other. 121 U.S. App. D.C. 
at 38, 348 F.2d at 44. 


The insubstantial self-serving testimony of appellant at 
the trial hardly sufficed even to put anyone on notice that 
the insanity defense was contemplated. It would appear 
that much more substantial testimony by a drug addict, 
plus some lay or expert testimony showing abnormal be- 
havioral conduct apart from the drug addiction must be 
presented at the trial to justify even submitting the issue of 
insanity to the jury. It is submitted that a ‘“drug-related 
abnormality’’ in the context of determining criminal re- 
sponsibility is something more than mere evidence of drug 
addiction standing alone; it is either addiction which is so 
severe as to produce a mental abnormality or addiction 
which is symptomatic of some underlying mental disorder. 
Castle v. United States, 120 U.S. App. D.C. 398, 402, 347 
F.2d 492, 496 (1964), cert. denied, 381 U.S. 929 (1965) 
(Burger, J., concurring). In appellee’s opinion it would 
be just as absurd to suggest that all addicts are ““nsane’’ 
within the meaning of the criminal law as to suggest that 
all criminals are ’’insane.’’ Crucial to the insanity defense 
is whether an abnormal condition of the mind has substan- 
tially impaired the accused’s capacity to control his be- 
havior. Heard v. United States, 121 U.S. App. D.C. at 40, 
348 F.2d at 46; Castle v. United States, supra (Burger, J., 
coneurring). 

CONCLUSION 

WHEREFORE, appellee respectfully submits that the judg- 

ment of the District Court should be affirmed. 


Davin G. Bress, 

United States Attorney, 
Frank Q. NEBEKER, 
Harotp H. Titus, JR, 


Arrnur L. Burner, 
Assistant United States Attorneys, 
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APPENDIX 
Districr of CotumBia Court or GENERAL SEssions 
Unrtep States or AMERICA, 


vs. 


Premises 1100 4th St., S.E. Apt. #11. Occupied by 
Wriuram Harrison 


AFFIDAVIT FOR SEARCH WaRRANT 


Before Judge, D.C. Court of General Sessions. 


The undersigned being duly sworn deposes and says: 
That he (has reason to believe) that (on the premises 
known as) 1100 4th St., S.E. Apt. #11 in the City of Wash- 
ington District of Columbia, there is now being concealed 
certain property, namely Heroin, Syringers (sic), tourni- 
quets, cookers, and paraphernalia used in the preparation 
of heroin for retail. Any other parphernalia (sic) used in 
the preparation and dispensation of heroin and any other 
narcotic drugs (sic). Any (sic) other narcotic drugs il- 
legally held which are in violation of the U.S. Code, T-26 
Sec. 4704A and which are being held illegally. 

And that the facts tending to establish the foregoing 
grounds for issuance of a Search Warrant are as follows: 


(See attached affidavit which is made a part hereof.) 
A true copy. 
Test: 


JosepH M. Burton, 
Clerk, District of Columbia Court of General Ses- 
sions. 


By R. A. Cuavez, 
Deputy Clerk. 
Pvt. Winston C. Norman, 
Nar. Sqa. 
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Sworn to before me, and subscribed in my presence, Au- 
gust 4, 1965. 
CaTHERINE B. Ke.ty, 
Judge, D.C. Court of General Sessions. 


1. The Federal Rules of Criminal Procedure: ‘‘The war- 
rant shall direct that it be served in the daytime, but if the 
affidavits are positive that the property is on the person 
or in the place to be searched, the warrant may direct that 
it be served at any time.’’ (Rule 41C) 
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Narcotic Squad, MPDC 
August 3, 1965 


Arripavit Ix Support or a District or CotumBia Court oF 
GENERAL Sessions Search Warrant for the premises 1100 
4th Street, S.E. Apartment #11, Washineton, D.C. oc- 
eupied by William Harrison. 


Prior to August 3, 1965 the undersigned officer received 
information from two previously reliable sources of infor- 
mation who stated that William Harrison, alias Buddy was 
selling heroin out of the premises 1100 4th Street, S.E. 
Apartment #11, and one of these sources advised the un- 
dersigned that it had been going to the premises for the 
past several months and purchasing heroin from William 
Harrison, 


On August 3, 1965 the undersigned officer met a third source 
of information who stated that it was purchasing heroin 
from William Harrison at the premises 1100 4th Street, 
S.E. Apt. #11. The source outlined the procedure that it 
used to purchase heroin from William Harrison. The 
source advised that it called the telephone number 544-4232 
and talk (sie) to William Harrison on the phone. The source 
further advised that it would tell William Harrison what 
amount of heroin it wanted and Harrison would tell the 
source to come to the house. The source further advised 
that after the phone call it would go to the premises 1100 
4th Street, SE Apt. 11 and purchase heroin from William 
Harrison. This source further advised that it had been 
purchasing heroin from William Harrison at 1100 4th 
Street, SE for the past two years the last time being during 
the week of July 25, 1965. The source stated that it would 
be willing to make a purchase of heroin from William Harri- 
son for the narcotic squad. 


On August 3, 1965 the undersigned officer searched the 
source of information and found it to be free of any money 
or narcotic drugs. The undersigned officer then gave the 
source a sum of MPDC advance funds. The undersigned 
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officer and the source then went to a phone booth where 
the source, under the officers (sic) view was observed to dial 
O44 4232. The undersigned officer listened in on the con- 
versation and heard a male voice on the phone. The source 
told the male voice that it wanted to purchase some heroin 
and the male voice told the source to come to the house. 
The source then hung up the phone and advised the officer 
that the male voice on the phone was that of William Harri- 
son. The undersigned officer then followed the source to 
the vicinity of 4th and L Street, SE where the source was 
observed to go to the front door of Apt. 3:11 of 1100 4th 
Street, SE and knock on the door, After a short period of 
time the source walked away from the door to Apt. 11 and 
returned to where the undersigned officer was waiting. 
The source and the undersigned officer then left the area 
and the source turned over to the undersigned officer a 
quantity of capsules containing a white powder which it 
stated that it had purchased from William Harrison. The 
source advised the officer that when it arrived at the door to 
Apt. #11 of 1100 4th Street, SE it knocked on the door 
and that William Harrison opened same. The source 
further advised that it handed the MPDC advance funds to 
William Harrison through the open door and that Harrison 
in turn handed the source a quantity of capsules of a white 
powder. The source advised that it then walked away 
from the Apartment door and returned to where the under- 
signed officer was waiting. The undersigned officer observed 
that the source did not make contact with anyone while 
going to or from the apartment door. The undersigned 
officer again searched the source and found it to be free of 
any money or narcotic drugs. 


Later at the narcotic squad office the undersigned officer 
performed a preliminary field test on a portion of the white 
powder in one of the capsules and received a positive color 
reaction indicating the presence of a narcotic drug of the 
opiate group. 


Investigation reveals that the telephone number 544 4232 is 
listed to the premises 1100 4th Street, SE Apt. 11. 
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William Harrison has previously given the address 1100 
4th Street, SE as being that of his Mother's. 


On January 21, 1965 a U.S. Commissioners (sic) Search 
Warrant was executed for the premises 1100 4th Street, SE 
Apt. #11 and a quantity of heroin was seized in the apart- 
ment. 


William Harrison has previously been arrested on ten dif- 
ferent occasions for violation of the Harrison Narcotie Act 
and the Uniform Narcotic Act and has been convicted for 
violation of the Uniform Narcotic Act. 


Because of the information received from the previously 
reliable sources of information, along with the events of 
August 3, 1965 along with the knowledge of William Harri- 
son’s previous narcotic involvement the undersigned officer 
does believe that there is now illicit nareotie drugs being 
secreted in the premises 1100 4th Street, SH Apt. 211 by 
William Harrison. These narcotic drugs are contraband. 


Wixston C. Norman, 
Private, 


Narcotic Squad, MPDC. 


Subscribed and sworn to before me this 4th day of Au- 
gust, 1965. 
CaTHERINE B. Ketty, 
Judge, D.C. Court of General Sessions. 


A true copy. 
Test: 


JosEpH M. Burton, 
Clerk, District of Columbia Court of General Ses- 
sions. 
By R. A. Cuavez, 
Deputy Clerk. 
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